gin 
pee gr cafe his demife was further re 
Sry ah a ee Ir is ftated by 








a ae Should ‘the reader be a litde ree 
recurring to what has been before faid 
sae ey tno be hope hat on this, as on 


Esai ehh et“ Ga ODN oy - 
chalige \in‘dts- fori ‘and latiguage,'tho" that in the Kirg’s minctawt |< 
cougthad fome few words inferted which were not in it in &°™ 
Glanyille’s time. ‘The words which mention the land to 
be'held of the king in capite were probably added in’ con- 
fequence of the provifion of Magna Charta about pracipes 
in ‘with defign'to fhew that the prefent was a pro- 
‘the king’s court, and not within the prohi- 
Eoomeri ‘The writ ran thus: Preecipe, fe. gubd, 








was_in the county court, if a perfon 

pe leer 
secourfe was had to the king’s writ de war- 

theperfon to warrant, the Jand 

canins tt nifi fecerit, quid fit invad- 


wasrremanded back to the county court, if the juftices 
‘tho’, that,’ 2s well as. tne warranty, might, de 
prelims 4 ; 





- ‘but after the ufual effoins 
ses om ey Wh So i 
county and fo the tenant was obliged tg vouch 


vere ene 


be expreffad in the writs as thus: Pone ad 

ihe old eqitde prnies enpuintabs ehpahee tae” 
yy Se. Vf the tenant couldypot appear; if the deman-— 
dant was related to, or a fervant or friend to, the fheriff ;) 
if he was very powerful in the county, or was fheriff him- 
felf ; all thefe were caufes fufficient to entitle the tenantto 
ccemove the uit. ‘There were fome cafes in which the de-" 


mandant was obliged to remove the fuit, on account of the 
privilege of the tenant; as where he was a Templar or 
pom aa erie 
the privilege of aniwering ‘to no fuit, except’ r 
vel us capitali juplitiario. © | There were ca 
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and after that, in fomecafes, there followed either a cap- ~°™ 
tion into the king’s hands for default, or an attachment, 
according to the natyre of the aétion. Another procefs was, 
what Bradton calls a command or precept of the king, 
pe > oat ta eye 
&c. or that he fhould have fuch a one there, 
okra, fe ‘There was anotner, com- 
Omanding the theriff, guid faciat venire, or quid attachiet, 

or guid habeat corpus, or gubd ita attachiet qubd fit fecurus 
habendi corpus, Many of thefe have been noticed in the 
foregoing account of proceedings. We fhall now confine 
* ourfalves more particularly to the fummons, which was 

the wfual procefs* in real actions, as well thofe that were | 
" pofleflary as thofe that concerned the proprictas; and alfo » 
in perfonal eons, in matters of contrat, or for any ine) 

jury. 

; A summons was either general, or /pecial. There was 
"a general futnmons before the cyre was held ; this was to 

tbe in dome very public plice ; and might be followed by 

-efloins, to extufe the abfence of thofe who ought to attend. 
fummons was in fome particular aétion, to which 

perfon did not appear, he would be in default, altho’ ns 
ie, was effoined upon the general fummons '. 
F we have O premamae ae 







Rented on win ty re ‘ 
lengthened according to the length of 
But the common and legal fummons, se 
fifteen days before the appearance, fy 8 
A SA vuasuons ‘war Uogfhy i Ie eae Shale 


‘only byte 
fummoner ; or by falfe fummoners, » oan a 
‘sand his bailiffs. Again, if it was made when the 





das adefaultcr, unlefs he could fend 
a -excufe or effoin. Et tees trey 
-been mentioned ; but it is treated fo minutely by Braéton, 
vand was of fuch importancén the judicial proceedings of 
+ this. that it deferves to be re-confidered. 
Qe excufe for not appearing to a fummons, Of effoins. 
paesteine ie firvitie regis, This, however *, was sot 


excule if the party had been firft fummoned,°* 
|. Becaife he might have fent his attorney to appear for him, 
then would it avail, if he cou'd conveniently 
fend. But this is laid down as the ftridt- 
n, who admits that the king’s pleafure 


-effoins were what were called in Glan- « 
itate veniendi, and cx infirmitate® re~ 





>: z pos 3 a7) rey ee. | 

‘ ' HISTORY OF THE 
Mit was’ good reafon for ioe ating in av sbeHor "aoe 5” 
or even, according to Bracton’s opinion, being impleaded 
in the ecclefiaftical court was a good excufe. _ 

Z A rerson having any of the Veforementioned excisfes 
‘ought to fend one to make it for him. “The form of mak- | 
ing the efloin was to fay, “ that his principal, as he was 
coming to the court (if it was the effoin de malo veniendi) 
iy Sea wie elas ce tay Ce 
court, fo #8 not to be able to coms-nitlier pré Intra 
pro damns, and that he was ready to thew this.” “It 
not now the practice, as it had been 4, for the effoniator | 
to give any furety for proving the truth of this, but credit 

* was given to his verbal declaration; though it feems, that 
sin the cafe of barons, and other great perfons, who could 

better command a fecurity, the law impofed on them the 
burthen of finding pledges. In common’cafes, therefore, 
the effoniator gave his faith, that be would produce his prin- | 
cipal at another day, to warrant the effoin, and prove it | 
aipon his oath. 

Aain s2tions, fo in'caSting eficus, a tortit algries 
tobe obferved : thus, if 2 perfon was detained by forpeill- 
nefs, he would caft the efloinde malo veniendi intra 1 
and this might be followed by that de male leis after this, 
the party would not be permitted to remove himfelf extya » 
regniom, {0 28 to caft the efloin de ultra mare, The effoin 
de ultra mare was of various kinds; namely, de‘ultra mare | 
Gracerum, and, de citra mare Gracorum, a c e 






are 


Fae Pain ie nie eke 


<7; 


TEES 





ENGLISH LAW. 
. . yg Z 
‘of the kingdom ; but they could never fhorten the legal 
period of fifteen days. The efloin ultra mare Grecerumy 
‘was ufually in cafes of peregrit to the Holy Land, And 
here they made a diftinétion between a fimplex peregrinatio, 
anda generale pafigivm. In the former, the time allow- 
ed was, at leaft, a year and a day’: in the latter, the 
plies remai die, This latter privilege was granted 
in favour of cruce fignati , and it ems to 
have been allowed in confequence of a papal decree which 
declared, that till the death or actual return of fuch perfons, 
all their property fhould remain intire and untouched. 

Tr was held, that a perfonamight have the efloin de pere~ 
geinatione ad Terram Sanétam, and afterwards that de ultra 
mazes and thep, when he'returned, he might have that de 
malo wenidedi, and afterwards that de malo leéti: “but if 
hethad had that de mala veniendi, he could not, as was bee 
fore'faid, recur to thatide ultra mare; and if he had had 
that de ultra mare fimpliciter, he could not have that ad 

| Yerram Santiam; the rule of effoins being, approximare 

Lpeiins regne, citmfuerint implacitati, clongare autem non, 

“A perfén who was abfent upon a fimplex peregrinatiz, and 

a |beyond he year and day, might have another forty 

op one flood and one ebb, by reafon of the effoin de 
ultra mare fmpliciter 5 and if he Mill aid, he might have , 

days. at, by an efloin de male veniendi citra 

mare t caufe could be thewed, the juf- 

















not allowed in an) affife ultimee prs 

the lapfe; nor in dower, becaufe 

+ toa widow who had only a life-eftate; nor, as fome 
sthoughes in the aff mortis Biaieds Sa evclob 


ara infam. Tt did not de jure lay for a perfon not immediately 


in the king’s fervice, though i was allowed de, 
was before fds norfofione conftanty in the King’s fervicey 


untefs while he was aétually employed i samatte o 
i ty rere sa njln Soangaded 








|. effetof thefe : follows, that we thould in- 
jp wie by etna ind have dha ol gh Be. ta An the 
© hitnfelf 5. nor coulda perfon of full age be effoined againit 
him, iially in an affife ; fora perfon of full age, if pre 
nothing to prevent the taking of the aflife; 
peor 8 if he might be effoined in a fait? 
for Jand, of which he was firlt enfeoffed himlelf, The 
bevengagy 2 Bragton, why a minor fhould not be ef 
foined, is, che could not fwear, nor-warrant the 4)” 
efloin.,...No effoin lay for a diffeifor, for though he did not, ' 
k - gm, bis bailiff’ might ; ‘nor for the bailiff. "This rigid: 2 
q ice feems ,to be in edium fpoliateris*, who ought not 
tobe indittyed with a delay of fifteen days + though it lay 
for« the demandant, was the perfon fpoiled.. It did + 
© notiay for.one us pro corpere in cultedy to 
|e anfwer; nor focany one the Sheriff was commandéd 
. qed factat eum wenire, ot quid babeat corpus ejus, if the 
procefs had gone through the whole /olennitas attachiamen- 
-on the firft day of attachment the party might 
for it was a general rule, that de jure an 
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was feen in court before the effoin was caft, the efloin 
_would, neverthelefs, be admitted. Ap efloin would not lie, 
fee: after acaption of land in manus regrs for a default *, 
| * Ir a writ was againft-feveral who held in communi fimitl 
| et pro indivifo, each might have an effoin de malo veniendi 
together on the fame day, or one after another on, diverfe 
j days®, till each had had an effoin ; and none th; ve mére 
7 than one effoin till all had appeared 3 fothat thofe . 
f who were effoined firft, might have feveral appearances, 
i and feveral days, till all appeared together: but an effoin 
se» was not allowed at every appearance, on actount of the 
} infinite delay this would occafion. If the inheritance had 
; been divided, and one was impleaded alone for his pars, - 
and he declined anfwering without his participer, or parce- 
i ners, and they were fummoned ; €ach had one"efloin be- 
b fore appearance, but not viciffim, till it was eftabliflred 
fe that they were participes, and then they efloined vicifim, 
Le ag beforementioned. If the teriants to the writ were not 
participes, but held by different rights, they could not 
effoin viciffim, becaufe thefe were different pleas : the fame * 
where they held pro divi/o. But tiufband and wifemight 


foin fimidl et viciffim, like, es rberarneen) 
cof their rights ; and if one made default, it i 
. Both 5 which was not the cafe even with participes*: When 
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Ima demandant Sohne ane Sa ian! 
felf, appointed an attorney, then the effain was to be made 
in the perfon of the attorney, and not in that of the prin- 
cipil, except, as be feen hereafter, in the effoin de 
mals leiti*. Yet, if the attorney fhould die, the principal 
might effoin himfelf and his attorney de morte, as it was 
‘called ; and heenight remove his attorney and effoin him- 
felf; Hut it was only in thefe two cafey that the party 
item effoin after appointing an attorney 4. 

“Tr one or more jxrfons were vouched to warranty, before 
appearance both voucher and vouchee might have an ef- 
foin; and if the vouchers were more than one, they might 
efloin fimill et viciffim, as before mentioned; fo if the tenants 
weré more than one*, After the wager of duel, thecham- ~ 

as well as his principal, tN Wye 9 

THe time for making the efloin was the firft day, that 
is, on'tfe return of the ‘writ ; and it was not fufficient, 
eis, Blo lad namaert eae thigd, 
of fourth day; yet, adds the fame authority, the perfon 
-fammoned was to be expedied till the fourth day, in café he 
fhould come, or fend a meflenger to excufe his abfence, 
if be had fuch matter to alledge as would conftitute a good 
Tefloitt : nd if he had, aniicauled himfelf to be effoined even 
= caer day, it feems, from Braéton, that 

‘would be allowed, and a day would be given him 
‘by his effoniator ; yet, at that day, if the demandant pleaf- M 
ed to proceed on the default, the court would allow him fo 
todo; andif the tenant could alledge none of the excufes 
_ abovementioned for his delay, he would lofe his feifin. 
Tasiaietiaraise Wade iat open cour, befirete 



















of real actions was that de mals ieiti, Lom 
followed immediately upon that de malsertiendi ; for where 
pesca myer TRS 3 


Pe ed to return home ; the order of effoins, confo 
with what was likely to be the real Peseta 
de malo eeti, Upon this, it was ufual for ne 

rect aview, to fee whether it was, as they galledit, 7 

hum trations, or whether it was langaor if thé: formety 


then ‘he hid another day, at the 
leaft 5 if the latter, he had the 

But the effoin de mals leéti did not, 
de malo veniendi.~ 1x did not follow | 
unlefs. when the writ of 
‘right by the form of -c 





Troma a 
‘awerts; bone ore other of thele nilcs «mig 
whether both the elloins de mal 
as ly wh me 
efioin de male leé4i would not lie," even in the ac- 
mentioned, for any of the following perfons. 
‘Thus, it would not lic for a demandant, tho’ he might have 
that de mals veriendi ; but his pledges would be exacted if 
he. made default in appearing; nor for an attorney; tho’, 
if an attorney was /anguidus, this was fuch.an infurmount- * 
able impediment, that it would, from neceffity, be admitted 
as an excufe, but not till the fourth day. It would not Jie 
for a wagrantor, till he had entered into the warranty ; be- 
cau then he might put himfelf on the duel, or great a 


Trwould not lie before the ju/fitiarii itinerantes, for a 
relding in the fame county, becaule he might appointean 
attorney 4; nor, for the fame reafon, where the tenant 
Tivgd int London *, Nor would it lic, where it was. not 
ceed, mediately or immediately, by the cffoin de male 
3 but an effoin de malo kéli, fo calt, would be 








cane paghe ati a Se 
Jate as the fourth day,. or later, down to the time of judg~ 
ment on the default. It was by a muntins, as well as by 
an effoniator, that rua ob beni aah Aerie 
for non-appearance ufed to be made, 

Wun, therefore, the mutius had delivered the excufe, the 
demandant had a-writ de faciende-videre”, direéted to the 
theriff, to this effect: Mitte guatuor legales'milites de comi= 
tatu tua apud villam, Gc. ad videndum utritm infirmitas, 
qua A. in curia nofird coram juflitiariis noftris apud W. 
fpniavit fe de male lest verfus N. de plocta terre, fit lane 
guor velnon. Kt fi fit languor, tune ponant ei diem @ dit 
ee 
ni, quod tunc fit ibi refponfurss, vel fufficientem pre fe mif= 
taterefponfalem. Et fi non fit languor, tune ponat ei diem co-” 
ram jufitiariis noftris apud W. Se. quid tune fit ibi refpon= 
furusy vil fuffcientem pro fe mittat refponfalem. “Bt die 
quatuor milcibusilis quad fintcoram ifem juttiariin: 8 
ad terminum pradiftum, ad télificandum vifum | : 
quem diem ei pofeerunt ; et habeas ibi nomina mil 
"This writ. was to be faithfully and literally 
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‘the bench, or, if the pleas were ad- 


jouirned beforé!the juftices itinerant, then at the eyre 
Ir the four knights, orany of them, failed to appear, to 






againft them ; forneither the view, nor certificate thereof,could 
be made by lef than the four knights named3 and there- 
fore, if one ‘of them died, a new writ iffugd for the the- 
rik to another *. 
 was'a rule, that after the effoin de mals /eéti was te 
ceived, the party fhould not furgere, as it was called, that 
is, not ftir abroad, much lefs appear in court, without hav- 
ing licentia furgendi. “This licence was to be obtained by 
fending fome perfon to inform the juitices, that the party 
“Which the perfon effoined was to obferve the effoin, as well 
before view as” after judgment of dangwor was pronounced, 
is yery fingular. Bracton declares, that decinétus, et fing 
briteers, et difealceatus fe tenere debet in leéto; yet he adds, 
alicubi poterit induii veflimentis fi voluerit : however, if tte 
went out of his chamber, he was not to go out of his houfe, 
under pal, if found abroad, of being arrefted by the de- 


his effoin.* Such arreft, indeed, ought properly to be 
5 yr Sapien pte are 
it 
Bo ledang Te cima toe. baad A 
effoin, the party might endeavour to prove the contrary 
she fay, Me dali dic-ehnd jciaa leat ce 
langnor odjudicatuls ct in pace domini r2- 
ipfes Pétens, et mequiter, ef IN FRLONIA 






make certificate of thelr view, \proce(s of attachment iffued 
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anomalous, and not at all within the courfe and rule by 
which other efioins ware governed. ‘This was the effoin 
de male ville which was, when the party had appeared, 
but was afterwards, before any anfwer to the fuit, taken ill 
in the town where the court fat, and was unable to attend. 
This, lie the effoin de male lecTi, was fignified, not by 
an’elloniator but a nuxtivs. The party was to fend two 
different nuntii every day, for four days; én the fourth day 
the juftices were to fend four knights to the'fick perfon, 
to accept an attorney from him, and if he was not to be 
found he would be in default. This effoin de male ville * 
did not lie in the county court, nor before the juftices af- 
 Tigned to take any afffe, 6r jury, nor in any cafe where the 
patty was yot fo be expected till the fourth day *. 2 
We have {een what was the method of cafting an efloin,, 
in order to fave a default on the return of the writ of fum- 
mons. We now come to fpeak more particularly of dew 
‘faultsyand their confequences. This, like moft other fub- 
__josts,, is Handled very.fully by Braéton, with whofe affitt-» 
= ange we may attain? a complete idea of this part of our 
litial proceedings *. 
tenant fent no efloin, nor appeared the firit day, 
hor the fecond, third, nor fourth ; then, provided the de- 
mandant abtulit fe on cither of thofe days before the fourth, 
the land would be taken into the king’s hands ; cap- 
tion was not followed by any fevere penalty : for if the te- 
nant 
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within fifteen days after*the caption, and de? 






7 Vid, ante 214. 
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Le eon en mera apie od 
en ee 
babere facia Bee 2 
Ware the tenant had fit in this manner b 
‘remedy for him ; for he might reco- 
‘wer isPa writ of right at any time till the Guel was waged, 
“or'the s8nane had put bimlf gn the great ailile. 
-thoughit it was open to bim till the four knights were fum- 
-moned 5 athers, till the twelve were. 5 but it was 
di ees nae rg 
after the twelve were elected. ‘The tenant had a 
/ reinedy likewife, if there had been any fraudulent contri« 
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enon: chain iol Be tie magnum cape 2 the 

Semen annoy See 
Pane "s court, 

nant had in the put himéclf on the great 

the four been summoned, if the tenant: 

default to the writ of pone fo-upon a removal. from the 

swereaes the county, ‘on account of the lord having 
fo'whea all the pleas inebanca were put 
dieyson t of the iter jufitiaviorum, and were 

3 and fo inallcatcs of resfummons, exe * 

adaanthtins ths evsindtin eho 
the etclefinftical court, where the procefs was parvum capes 
becaule nothing further but judgment to + 
‘be paffed, ‘was not the cafe in the former inftances, 
pes apie as stone A> ieee 


fymmens. © 
slr pon hed oace mppehed in soon, and had another 


diy, fo ‘could not deny the day and Summons pf 
oF a eT yd 

by 
Sh: 











es } ‘Y Riesh kw ES 
fais Sc hd OF tar 


SAP th 


fusstis offer difrationare per corpus talis liberi hominis fit, 
wrl.alio modo, ficut curia confideraverjt 
Caxrain aunceooan ae anane ee 
= Thus, we fee, it was not fufficient barely tofay, pete tan- 
‘ tam terram ut jus meum, but this claim Wasto be ground> 
‘edupon fomeMuggeltion that would demonftrateeit, and 
thew in what manner and by what degrees the ‘jus ought 
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‘eifed in deminicefucy ut de fords, which included in it-the 


‘without adding* ct jure, which “inal 

fei i reripenenptigennienes reg 

rights, thofe of polleffion and propriety, cicada, 

 npgureryedranse or 4 

epee vive seteraiie ie) he would fail, the»ws 
3 for 
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: no RS. etait rondthe party had fuf- 
an aflife of novel diffeifin or mort= 
st: a apa hleeie c ; 


shave no fecovery. % wre he tm 

_ Agarn, it was npenhidees @ certain time fhould be 
mentioned, that is, the time of fome king, as tempore taiis 
regis; for aowripof right, like other writs, had a time of 
limitation. Thusinthetime of Glanville * itwasnot tovex> 
geed the time of Henry J. and now, by a |ptt ftatute, it was 
‘notto exteed the time of king Henry IL. the prefent king’ | 


ever right he might have: for a demandant could not make 

| pronf, fays Beagton, but de vifu propric, or that of his vin * 
ther, who enjoined him to teftify the fact, if any conteit 
thould arife upon i it; and if Bracton wrote towards the clofe 
— of thistteign, the above period of limitation was perhaps as far 
as this fortof proof could well reach. When, therefore, @ 
démandant mentioned the time of Henry I. he would, 
for want of proof. 


anceftor happened not wanes ‘Tender tue 4 
mentioned in the writ, although he was feifed in “=== 
r'sreign, yet the demandant might perhaps fail Y 

is ertor, the fame as if he had never been feifed at 





t tinse toentioned ih the coune jas pet 
; barn, or was dead at the time jhe ule. 
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‘were omitted, ‘anB the proceeding had gone too fat to:cor: 
RE eT ieerotan sopick echicntk med 
and his heirs for ever. ~ 

Setiitrecastnderdbsthtahetdenn wey absndonindy* 








_ Wuen the count was thus exhibited, it became the 
tenant to confider what defence he could make, . The firft 
point to be confidered was, whether the court had juriflic~ 
tion of the caule 5 next, whether the parties to the writ 
were proper; and then, whether the writ was liable to any 
exception. The next confideration was, whether the tenlint Defeace, 
held all the land demanded, or only part, and how much : 
to afcertain this,* the tenant might pray @ view. When 


{his was over, then the tenant was to t tothe merits 
of the caufe, cither by hi or ‘acy, unlefs there 
was fome warrantor wi thould like to wowch. The* 


pature of vouching to warranty, and the anfwers the te- 
pant might make, we fhall defer for the prefent, till we 
have inquired a little into the method of praying and mak- . 
( ing @ view, and the cafes in’ which it was allowed 7. 
*~ A-view might be had either by the party or by the Of srastings 
 Gfehe latter, fomething has already been faid in 
the allie OF novel diffeifin. A view might be had alfo fome+ 
times in inquilitions ; past nenoaly phere ive ena 
for the recovery of property, but alfo where it was i 
upon a fact, as in cafes of trefpafs. What we have now 
to fay, avill’ be confined to @ view when prayed by the 
party, and granted for the purpofe of enabling the court to 
cestain and precife judgmett on the matter before 
Invorder to underftand this, we thal} firft {peak of 
“on where a view was not allowed; then of thofe 
where ig‘Was 5 and laftly, of the manner of making it. n 
«Twa plea de preparte frarum, if the demand of the 
was by a writ of muper obiity that is, by 













VEL. heli a visas ; on hel as anata a 
of right ut de proparte, then @ view was allowed. Fi 
fame reafon a view was denied in dower, if brought f 
Jand of which the hufband obitt nuper feifitus. af a.manor 
was, demanded without the pertinentia, no view was al- 
jon, a manor being fufficiently defined by the name only : 
fo if the demand was of the moiety of a fnanor undivided s 
becaufe the t being ignorant which moiety be- 
Jonged to the te: could not inform him of the particul 
«on taking the view. Butif i divided, and the 
nentia were iimed, there a would be granted ; 
¢manor was undivided, he might have 9, 
A view was denied to an intruder, if? 
* the: thing the intrufion was made, was {pécified 
without the pertinentia ; or if that was done, which was” } 
See a d= ek = ee 
efpecially if the intrufion was fo , as within a yea 
gfle&. Ifa woman demanded d a manor, of which” 
fhe was {pecially endowed, without naming the pertinentia, 
fhe could ‘not have dower; fo if the demanded tértiam 
partem; altho’ the could not afcertain her third part, yet 
sin this latter cafe, the tenant might have view of the 
whole : however, if the woman replied that 
the third of that of which her hufband 
afd that the tenant beld the whole, noview Would be als 
lowed; or the reafon above given. [If the demand wasmade th 










































ing all the lands holden by the tenant in fuch over: 








le Kiss epee Petal cae a 
“yet when the duc! was waged, ani pledges given, the two Seg 
champions might and ought to have a view, becaufe, by 
law, they were to fwear de vifu ; a day therefore uled to 
be given them for that*purpofe. After land had been taken 
into the king’s hands, by default, it was not ufual to allow — §— 
a view; becaufe the tenant, when he demanded it back ~~ 
ber plevinam, muft pave alcertained it in fame manner 
a8, would be done by the demandant a view; which, 
therefore, fuperfeded the of a view: however, for * 
the fame reafon as was given, the ions were 
6 have a view after a default. cate, 












k aretnvifible in themfelves, yetas they are iffuing out of 
*="tund, theland fo which they belonged might be afcertained 
either by view, or what amounted to a views In cafes of, 
common it was fufficient, if the place was viewed byeate” 
jurors; and fo it was in trefpafs, and in wafte; for in“g 
perfonal action a view might not be prayed by the party *s 

-,  A,vir'w could be had in the following cafes: of ull -- 
| fands demanded in a writ of right, or in any other writ. 
¢i c duel or the great allife might be had: in fhort, 
‘a corporeal thing was demanded; that could 
i not be otherwife afcertained, either diredlly by the rlaming 
© ofiewithout say pertnentiy or indireSy by a defctiption, 
z 23s ina muper ebiit before mentioned ; or by fpecifications that 
oom 5 a8, quam talis warrantizevit ; talis tenet 
j mvilld talem que capta fuit it manus demini regis 
talis tibi tradidit talem, de qué diffeiinam fecifti, 

e q dedono talis. \tlay of incorporeal things, 

ag in eee tces eh te we nat eae 


| es ee - * Brad. 378. 


Geo « * fore 



















Ty might be had of land out of which a rent iffued, ¢6 h 
iy hav ladcoxmonter path, or in refpect of which ie A 
_ of court was demanded. In all chef cafes, as well asthe | 
” former, it might be had, unlefs the ‘heceflity was fuperfeded 
# — dy fome fort of defignation oe See that was equi- 


valent tots. 
Ir the was granted, entry on the rell was to 
this effect : A. phage verfus Jam terram cum pertinen~ 
© pitt, Ge. ec, Et B. venit, et petit vifum de terrd, unde, 
be en there iffued a writ to this effect, directed 
to the racipimus tibi, quod fine dilatione bai 
facias de tanté terré cum pertinentiis in N. gi 


A. in curié noftrd coram juftitiariis noftris apud W. clamat, 

ut jus fuum, verfus predittum B. Et dic quatuor mélitibus, && ~ 

lis. qui vifid illi interfuerint, quid fint corems iifem juphom 

s,tariis nis apud Wcfmenapteriany sali die Se. ad tefti- 

vifum illum; et habeas ibi nomina militum, et boc 

&c.. varying according to the form of the riginal 

writ‘; and then dies datus ¢ff cifdem, &e.On the diesdatus, 

., the demandant and tenant iin both caft effeins but 

whether they came or not, the fheriff was to command ” 

. the four knights to appear and teftify their q 

awhen this was once done, the recosd of 

Set peosts litem n he mnoncion artenie 

‘nant appeared, and fhewed it, he might have angther_ 

Tn making the view, Pa antigay 


bounds. 

Ir the tenant objeGted, that the 
view more or Jefs than what was 
“ahlonaon fe somaery we be 
teuth®. ‘This inquifition fometimes five, 
\cr'td'pateks tn 2 matt cea ade 6 


Degy tees grt * bid, 379. * Ibid, 379. 
: ‘ * 


; ‘ : _tertain 
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ha iia Pn oe 








eundem A. ee. imple &e. vipa reat 
G.D. E. fuper quos pradi®ti tales fe pofuerant, et praterea 
quatuor ex illis gig vifui interfuerint, quem pradifus a. at~ 
tornatus petentis fecit tenenti de prate, We. ad certificandum 
prefati? Jufitiariis quid et quantum proci, Gc. idem at 
tornatus pofuit in vifu, et unde idem Gent dicit quid non | 
pofuit in vifa, nifi tantum, Se, 
Wuewn the tenant was thus i of she quantity of 
which the demandant claimed, he was better able to 
caléulate his defence, whether to take it on himfelf by * 
any exception, or, if he had any warranty,"to 
yotich 7 Warantor to defend for him ‘. 
“ir the, genant had no good caufe of exception, either 
‘dilatory-or peremptory, and had any one to vouchs|it Vouchiant | 
would be fafer to vouch his warrantaf-to defend for him. ““"" 
‘Phis*was to be done by the aid of the court, or not, accorg~ a 
ing/as the warrantor was, or was not, within the power of 
the tenant *. A claufe of warranty was ufually ingerted in , 
i everyscharter, whether made on the eccafion of a donation, a 
* faley or exchange of any land or tenement =» fometimes a 
| Warranty arofe by reafon of homage, without any charter ~ 
vat all, “As a.warranty was ufually made for the w&rrantor 
-to the donee and his heirs, the mutual tie 
~eantinued on the heirs in infinitum on both fides ; fo it did 
and thofe who were in loco heredum, as the 
who came into feifin ey seafon of efchear*. 
ant for life, as well as one in fee, and even one who 
years, might cither vouch or be vouched. 
d 2 ROT NGA 2 RR tat > 0 














Perens 4 ibid. » Mbit. 380. b, 


Ges made 








‘warranty, + sara Mra tes am 
micant for delay, the vouching of minors being often re- 
forted to for no other purpofe than that éf delay, When 
the charter was and the queftion was upof a fer- 
_ Vite, twas eng whether the minor’s father, or any 
“of his anceftors, was" {eiled of the fervice anno et die quo 
_faitwivus et mortuurt if he was, thenthe minor was i 
‘mediately to enter nto the warrantyyrbut'the plea between 
* the demandant-and him was to remain fine die till he was 
of age; for he was not obliged to anfwer, either to th 
warranty or the plea, till he was of age. But ‘the te- 
nant had been enfeoffed of the land in queftin during 
- the minority, the minor was to anfwer both to the 1 
e's and: the plea: andin order to know this, an inquifition 
“og would be made, whether it-was an inheritance by defcent 
or by.’ purchafe, Mncipatiniticmr ies 
alfo vohomage *. a 
if ‘Tne obligation of warranty that arofe from 4 
rere of wat night, as wits before faid, be proved without ic 
as the vouchee called fpr one, the tenant need only fay, 
. _ “are bound somata ocala ek gh babetine 
and you have received my hamage for this land, apd aren 
‘iin of ey freien my father and i incr inde 
 fuerunt homines antecefferum tusrum 5” of v 
produce a fulficient)/ef’s, or fome one who: € 
toyprove it por corpus fium + and if, 



























make the 

h not wave the 

nage, ty at the expence 

of aft deprive the. of the claim of ware 

Fanty, which upon the doing of homage. If the 

Se iey Ga pane ed a fine and cyrographum, it is 

made a doubt bysBraéton, whether a minor fhofild not be 

bound to anfwe’, tho’ his anceftot was not feifed die «t 
aes &s above mentioned. But of this more hereafter: 



















A WARRANTY was fometimes coAceived fo as to bind, 
not only the perfon of the feoffor, alfo a certain tenes 
“Tyus inthe deed of fi might fry, that he 


and his héirs would warrant the gift! eMgali tenemento quod 
tune tenet, to whomfoever that tenemen{ might afterwards * 
3 by virtue of which fpecial warranty that tenement, 
,..ittwhghBexer hands, would be liable to go in excambium 
Sof ‘the Iagd warranted. But the law was {6 favourable to 
warranty that, without fuch exprefs {pecification, land 
‘wns held'to be tacitly bound by a warranty ; and therefore, 
if a"werrantor at the time of making his warranty! bad 
‘to make good his warranty, the land he then had | 

‘bound by the warranty; and even if iewent into” 
<T¢heMnands of the chief lord, or of the king, by efcheat, 


Wlitiasaes. cee 
nfit ad quemcungue, 
* Tar in point of law, was liable to wartant, the 
ple ix: perfon bute euld ot be vouche 
~ becaufe no could iflue againft him: inftead, 
Sogher the tenant ought to fay, in the ftile 
a that fine regewrsfpondere won potefhy 6 
& ifuam de per quam, fi amitterst, 
F ad excambium, It feems, that fuch refpect 
Geers allegation thereof 
“was fufficient caufe to delay the procecding, To re- 


fil 


Hi 


1 Gari babi ® Bra, 382. 


Ges medy 





“bound ad excambium ™, 
Eyy-oicligg; che tesant digi to nsioeae arveniog 
with all poilible precifion, ‘Thus, if he was fon as well 

* "as heir, etalon’ erentinn Jf many claimed 
to be heirs, they fhould be vouched disjunctively, talis-vel 

talis, whoever'of them was heir. If the heir was én ven- 
tre, and the wife hy prayed "to be put into polfeffion ma; 

© Sinine ventris, a8 ‘to have been ufual, then the tenant 

was at liberty either, the perfon ‘was apparent 
heir, or him ik upithe, ating in all fuch cafés the fpecial 

* ground of ambigpity °. 

Ty a _perfon vias vouched who was in the power of the j 

tenant, as a wife, children, or others under hipaetthority, 

the tenant was not to have the affiftance of the court ; but” 
if he did not produce the youchee, he was to is land. 
pip peg Sarangi 2 i 
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~ NGL DAW. fea 
ide idem B. in eddem cui oft coram idem jupitia. © 
nofiris vecant ipfum A. ad warrantizandum verfitt 
idtum E. Se. ~ 

~ Tue writ of fummons ad warrantixandim always made 
mention of the {ort of plea depending. If the warrantor ; 
Was a mingr, there was a writ of fummons to the guar- ‘ 






dian to appear, with bim the heir. If an heir 
was vi in refpect of his mother’s land, which was then 
in of his father as tenant per legem Anglia, the . 


warranty was not deferred, but a 

preffed cither tig hear the j 

‘ ty, & together wil 
7 the return of the fummons, tenant, 

and warrantor, might all effoin themfelvell If thedeman- ” 
wage default, and the tenant appeared, the tenant 
to go quit ; if the tenant, then there was a 
mus domini regis, asin common cafes. Tf the 


‘and tenant both appeared, and the warrantgr 
iit, then 2 writ of capias ad valentiam iffued tot 













county, the fheriff of that county could not’ 
value of the land in queftion: to afcertain 
a writ firft iffued to the theriff of the firft 
nding him by the oaths of twelve men 6f 
x extend it, et appretiari, the land in 
upon the return of which extent, they grounded a 
0 ‘ad valentiam to the fheriff in the foreign 

made default, the cape ad valen- 
lands of tRe minor: if cither the 














proceeded againft feparately *. 2 
Tue writ of cape ad valentiam contained in it likewile 

a fummons ; and if the warrantor after the caption did 
not appear to this fummons neither the firft, {econd, third, 
norfourth day, andthe demandant antboth appeared, 
the former againtt the latter, and the latter agifinft the 
_ warrantor, then j t was given that the demandatrt 
* fhould recover." the%gd againtt the tenant, by defaultvof 
the tenant, and an excambi valentiam out 
of the land of rantor. Upon is there: iffued la 

* ‘writ for the de: commanding the Mari qu ha 
eve facias fejinam ; and another for the tenant de 
againft the warrantor *; which latter was ereey 
writ of extent, if the land was in, another 
the cafe of the cape ad valcztiam before 
the wasrantor had appeared, and 

BS veto ten, i ap 

cape 5 and it he * failed to.appear to the fummons 

EE ie iconctanr bjedgnctl ¢ 

+ by default, and the tenant ad valentiam a 
gantor, as in the former cafe; and fo of 

‘ seers sting default, if the .warrantor, wai 

3 tho” if hutband. and -wite were 












es the demandant and warrantor appeared and offered 
+ themfelves, and the tegant was abfent ; then, if he had not 
entered into the warranty, he flatim retedat guictus de wars 
fee rantidy an a parvum cape would iffue for the land in 
* queftion ; and if pon the return thereof the tenant did not 
appear, *or could not fave his default, he would lofe his fei- 


| fin. If the demandant made default, ind the tenant and . 


warrantor appeared and offered Ives, they both rece= 
dant quieti qe bfbvi illo. When a «was. vouched, 
*. wthohad no land in fee that might befaNn into the king’s 
hands, or by which Be might be diffrained), then a writ if 


naa to the theriff *, guid babeat corpus, to take the body, 
WHE te demandant, tenant, and warrantor all ap- 
‘peared in: tHe warrantor either entered into the war- 
raty;, that he was not bound to warrant 

Tf he v did the former, the original fuit then 

ceeded between the demandant and warrantor, and 
tenant might leave the court, ‘till the plea between them 
i “The demandant was, therefore, to pro- ! 
s Count to the warrantor, in the fame manneras 
to the tenant, to which he was to anfwer, 
demandant’s right by the duel, or af 
he could plead fome exception, or ‘a war- 
Whom he in his turn might call to Uefend him ; and 
“might go on, one warrantor vouching another, 
ne was left to be vouched : and if the Jait warrantor 
* by default or by judgment, he would be liable 
aerereecrn ne teed Sorts ee 
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his opinion, it appeared equitable that D. fhould, 
withftanding, recompenfe C, Bie eae 
when £. could do the fame by himg fo that the writ 





feifin would run: Zt quia E. nibil habet unde excambitim 
facere poffit ipfi D. ideo de terris ipfius D. in ballivd tua 
cidem C, excambium ad valentiam pradidta terra, fine dix 





fy only in part, @e remainder was to be fupplied by the 
intermediate warrantors, obferving the order in which they, 
‘were vouched. . “ 

Tr aperfon had infeoffed feveral, at different 
was vouched by them all, and loft, without h: 
ent to make an excambium to each, they were 
g to the priority of their feoffment.. 7 
judgments were given in all, pleas: 
for if they were at different ti ‘. 











already been confidered in pares ‘to thofe may be ad- 
the following: One great ground of warranty was a 
feGtoilytecns or dedi; for itis laid 
+ down by Bracton, fat, in all charters de implici denationé, 
the tenant was intitled to a warranty from the donor and 
his heirs, unlefsgfome claule was inferted, {pecially declar- 
ing thag the donor or his heirs fhould not be bound to war- 
anty, or to make an excambium. {A charter of confirma- 
tion, if it contained the word it ufvally did, do vte 
confirmo, in like manner 


pes i in effet a fimplex donatiey as \ 


dhe “GR phew he might avail himfelf of any error in’the 
writ ef wftranty ; but he could not havea view. If the 
Wes grounded upon a charter, he might fhew 
had fuch defects, as to be of no validigy 
F which more will be faid hereafter. If 

lay to the charter, he might except to the 

rane Sy, ie > ie Fad ae ata 
c donor * 5 the donor: was, never feifed 5. that 
Be Oe i dee See eo ee 
a nape ecbaat aay 24 








ee oe aes 
‘wirsanty was extended to the heirs and affigns, the 
JB a option, whether Seeyrondl ducky te iedtice Gad 
firlt feoffor % 
Ir the warrantor happened to die, thé principal aétion, 
was not abated, as it was by the n of eithergthe de~ 
mandant or tenant; bi the warranty was fufpended for 
i aminor. We have before feen, 
< ae ake Se 

























t0 the tenant, the warrantor was obliged toaniwar # 
a minor; although he need not anfwer if it was ge 
on 2 common charter, on homage, or on 
But ‘yet, as to the demandant, he fhould have 5 privi: 

not to anfwer till he was of ages unlefs, indged, 
is snetor i ote ied ee Ie the ware - 
. (Trantor died at any time before judgment paffed 
him‘and the demandiant, the plea did perder 


vouched ; and if the warrantor had loft 
ee ee : 
Sea caereeet 
age eee where a perfon might ¢ 


ka cimaes ibe ba ae 


1 gnialbaatrsy © or in dower of lanv 


Ve ears 
ed that fuch tenant permitted himfelf to 
\ d to vouch the tenant in fee to 
Saath tba ag 






: It was confidered as the duty of 
tenant for RP land he held, to 
‘his warrantor t@ defend‘, = 
Wines the perfor vouched afer conteftng the point 
was adjudged to @nter into the warranty, the demandant 
was to recommence the principal action againft him, pro- 
pounding his count, as againit the teyAnt, with the additions 
which the change of perfons and cf cumftances required; » 


J quid injufle intrat in warn quia terra de qué 
Sagitur of! jue fuum, quia talis antec juts, Ge. The 
5 aig therefore went on between the | and war- 


this was the time for the to vouch 
over any perion to warrant him upon which a fummons 
ad wargantmandum would iffue fimilar to that beforemen- 
sone had none to vouch, or chofe to vouch none, 
a the right and feifin of the demand-» 
corpus i hominis, or put himfelf upon the groat r 
"unlefs he had any exception to plead. Of 
fome were common both to the tenant and warrantor 5 fome 
belonged only to the tenant, and fome only to the war 
rantor, No exceptions that had been made by the tenant, 
or any which he had waived, could be 
‘ I'by the warrantor *, If the warrantor fucpeeded 
; is defence per duellum, or by great allie, oF 
inary epi be oe ear fae 
eifin, and the demandant was in mifericordid : if he failed 


















pa repeatedly laid down by Bragton, that no 
demanded than the warrantor poflefled by 
ae, ears wma 5 Fe sia Urey 


1 Baa. 793. * Thid. 39@ 
parte 








poppy sth nor was a perfon bound to wart | 
beypnd the value of the land at the if of the danation 
Judgment for the excambitim, with the writ of feifin, and, ‘ 
where neceflary, that of extent, have a 





Bayces difmifs the fubject of winitdey it-will be 










proper to twh points, which were very iftimately - 
fe » connected with it: em the manner of proving*a { 
E charter, and the ee ia 
charter was and the perfon vouched denied the 
writing, the feal/ and the gift, then the perfon 


might maintain khe gift to be lawful, and the f 
Froofot - valid 5 and, inde ponit fe Juper patriam, et tn chgrté 
nominates. Upon this, a writ iffaed to the fheriff} com- 
manding him to fummon 4. B. p eoehete eo 
tos quam D. in curid-nofira goram, : 
&c. et praterca duedecim tam mil a cr 
ean ena fp fcanentonom gee 
‘the witnefles lived in different counties, | 


iffued ; but the milites always came pa te 


o. 


rans aplagreeyete ser 
 éd in all thefe Ser it lay upon | p 
\ ps edad o 
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“ENGIISH LAW. 


he tenor of | and waranty fome OF 
pa writ of x seetmionaie @ 
againtt his own lord, but that 
bachelor eae 




















: thould be apprehended, 
Htuggeftion of the fraud, the party might obtain 
writ diredted to the theriff ge non capiende, which 
. ed the thetiff to attach the clerical judge, | * 
“onetiehicbis ‘Any malicious apple” 
& of excommunication ritight be com- 
manner. timate ry 
ak oh tata waigat 
“et ee be 
to ys to 
epted ; And accordingly 










@ writ might be obtained, com- 






be fet at large *. 
i calamari eae a ey 


7 appear sre ae ar cos — 4 


een 














" “vi et armis, becaufe it only went to the quality 
Sete = Sameen diene. 


rafures.. cian in tating a | 
| for names and facts thoufd be fated ~ 
Feicalire cit party terpereed 




















the 7 

* tardy. eo between the writ of 
natus- ante matrimenium in the time of Glanville, and that 
pa pe oe ye inferted, theie words}yet 
pertinet ad forum eccefiaicum s 





Frew 

* couineil” on that fubject. The famé was oblerved-if the 

ordinary was direGted, as he fometimes was, to. inquire’ .” 

* concerning the legitimacy of a pofthumous gchild ; both* 
being triable as well at common law as’in 

the | “eoytt: But the above formeof words was * 

Sa nate a eae ast ARN TS 


2 nifance.e 
& Sasa nie i a dry, abo lon ao 
eens: “eae nett 
was to proceed to-make inquifi~ 
of the parties, if they chofe.it', ant 
pore snare aay When the igquifition , 
+ was returned, the plea and the other party were fumnfoned. 
era ee eee & <inraet 
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HISTOR YWOF THE 


to the BerSeht of it, 9 Te gras rule) eis pam 
macy could be queftionet! after his death by c 
as he could not, fays Braéton, make an anfwer to it} but,. : 
notwithftanding, it might be inquired per patriam whether 
fath perfon was 2 baftard or not, in the fime manner a$¢ 
ion whether a perfon held fh free tenure.or in vil- 
ienage altho" it could not be inguiredyeafter his death, con- 
cerning the perfondl condition of fach »perfon '. When 
profefiion, oF entering into x religious lify wad objedted, 
__ thi iffxe was always tranfinitted to the inquiry of the Tpi- . 
tena emer 
“Due pleasof minority of the demandant rvas only adi- - 
latoryexception, that did not abate the writ, but fufgendéd the 


*  aétion till hecam=of age, at which time therplea would be re- 


fammoned. ‘There were fome ations which a minor 
might bring, and forie which he might noz. A minor | 


fWer either for the poffefion plete 2 
«yet he could not demand land in. free focage of his an- 
cceftor’s feifin, in a writ of right, before he was fourteen - 









Porsthirty the lif OF her fon, 
‘dower, and 


oo <aelahontend 

the was obliged to wait till he was of age, ‘on account 

-_ of tht probability that the had areed with her fon and re= 
.# leafed the claim *. 

A swivon was obliged to anfwer in a matter that Q- 
cerned the king. Yor fuch pufpofé, an inquifition might 
be. miade, whether his anceftor died feiled ut de fads, 

"i withoue prejudicing’the heir. A minor mult anfwer toa 


fine, if pleaded ; but if he was vouclied by virtue of a fine, ¢ 







he need not anfiver ; tho" he would be obliged to’anfwer ine 


waryantia caste. A minor mutt anfwer ig @/ffa mortts 
antaergo®, and in every other plea concerning any ‘thing 
of which his did not dic feifed ¢x deminico yt de * 
Feeds, but concerning nothing of which he died feifed in 
= deminice ut & feede, “Ut a minor loft by affife in a writ of 
polleffion, he might, when of age recover in a writof 

A minor mutt-anfwer as well on the fact of another, 
{ici his own, & f as to make reftitution, tho’: not 


5 aswhen a sens) eegoiameatt, 


after the death of the anceftor who had committed difléifin. + 


cua wn 





ties boonies © eerie 
rantizore. : 

Ir Se eee 
Jolpens won it would i se 


a 


if perceners were tenants. Soif 





mn certain juftices. Tametiee 


sack atllgs po an 








Se aad a ope tap 


a * HISTORY oenee 


ee ie ‘Trt excommunication of the'demandant wag 1% 
latory plea. Thc wus w Be proved by de eect 

i ordinary, or orf judge delegated by him with proper au, * 
<." thority. “To this exception it might be replied,“that he 
; ‘was abfolved upori'an appeal, or that the ciule of his ex- 
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Eyebeam a 
. , aos thot — af ma 
eee: 

e partiey’s 


ik iy Net, and therefore as not being petfony 
Vir opie Sehgal geet 
“alaiapstes biieae 
Tee was bre pon, iter degra won| 
i antag tenant, the next confideration was fuch as miphe : 
upoif the matter itfelf. “The thit 
‘ated with certainty ; in ere 
"oor ay Bron al the Ueto nari 






8 he held it only in the nametof another. 

“Thus hold it in ward, ix vadium, at will, “owfor 

._ tetim of years ; im either of which cafes the wld be 

. brought not againft him, but againft the perfon in Whole 

name he was feifed; and if this was pheatled, ix would A 

j os algae Infiich cafe he might plead, generally, ron tenure. 
bie tae prt Af he pat 











oe " RyoaTem Law. 4 


‘the elder brother, would have 
sci Sealer in 
gree ela geon 
heme a ae of the jut gran” 








rea de oe 


~ pnph ge apres chert | 
: 5 


clipe whee 5 Aiiatheatee bo eet Ye 
ORE ay MOF OH RL 
Be ee ee eee ae 
eat AR, wa obager le. 


= Seen t 
Avene st atl ett on, ay 


Pua 





So bn shelceer ateeload 

PR RIE Og aE PT, 

apie TP BN Anan th 
ted sitteiianih eumiedle dann netattiene Ton fi 


Flaine an ffoend, 





























